Date: June 22, 2001 

TO: All Broker/Managers

FROM: Rebecca Grossman, Executive Vice President

RE: POA/Condo Disclosure Packet changes effective July 1st 

Please remind all your agents of the POA changes, which take effect July 1st! REIN has implemented changes to the POA Addendum and Condo Addendum and will be studying additional changes over the coming months. They will not be adding language to the POA Addendum that would give the purchaser the option to terminate the contract should they receive an update that shows material changes. The reason for this is because the statute does not provide for such termination. However, buyer agents need to be aware of this and counsel their clients accordingly. Please see the additional information I have included in this Memo from VAR on how buyer agents may want to provide protection to their buyer in case of material changes that may be discovered in an update of the packet.

Attached is an article prepared by Doug Gray, VAR Director of Public Policy with additional recommendations from Lem Marshall, VAR and VPAR Legal Counsel. Please feel free to call me at 599-5222, ext. 12 or contact me via e-mail, rebecca@vpar.com if you need any additional information.

POA Packet Law Changes take effect July 1 - Office Policy Change Recommended 
The existence of Property Owners Associations (POAs) and disclosure of association rules are modern facts of life. Virtually all new developments are required to have POAs and that means that REALTORS® are critical in making sure sellers provide purchasers with POA documents during the sale. Recent changes to the Property Owners Association Act seek to streamline the disclosure process to everyone's benefit.

As you know, POA disclosures strike a balance between the rights of the buyer and seller by requiring the seller to provide POA documents to inform the buyer and by giving the buyer a limited right of recision tripped by the delivery of the POA packet

In the mid-1990s a provision was added to Virginia's POA act which required association disclosure packets to be current within 30 days of the contract date. As a result, real estate agents ordered packets after the contract was ratified with the documents arriving late in the process-sometimes at the closing. The late ordering & delivery of the packet created a lose-lose situation -- informing the buyer late in the process while also allowing the buyer's right of recision to survive (contrary to seller's interest) longer.

Almost every REALTOR® can tell you story about a purchaser who utilized the right of recision connected with POA documents to get out of a real estate contract. In fact, in Northern Virginia some members report that the POA recision is in use as a shopping tool- i.e. buyers have held on to the house in a hot market only to cancel and purchase a home two doors down in the same POA.

New Policy: Legislation introduced on behalf of Virginia REALTORS® (Delegate Jack Reid introduced H.B. 2515 (R-Henrico) updates the Property Owners' Association (POA) and Condominium Association Acts (COA) to facilitate early delivery of the POA disclosure packets as of July 1, 2001. 

This bill allows real estate agents to order the POA/Condo packet at listing so that the packet will arrive (in many cases) in time for presentation to the buyer at contract. The new law no longer requires a packet to be current within 30 days of the contract thus freeing up the seller to order the POA packet at listing rather than after contract. This change assists the buyer by providing notice early in the transaction and the seller by satisfying the right of recision connected to delivery of the POA documents prior to closing. We recommend that all Virginia brokers change their office policies to (i) require that agents order the POA packet when completing a listing agreement to facilitate the delivery of the packet on behalf of the seller and to (ii) require the packet includes current budget information.

Please Note: In the rare event that a purchaser is not satisfied with the POA documents, it is up to the purchaser to request an update of those documents from the POA and an additional right of recision upon receipt of the POA update if so desired. This is not necessary under the Condo Act because it specifically provides a right of cancellation upon receipt of a Condo packet update with substantive changes. 

It is our hope that this policy change will create a win-win situation for home buyers and sellers while streamlining the disclosure process for our members. VAR will closely monitor these changes as they are implemented to identify any areas in which fine tuning may be necessary. Questions? Call or email Doug Gray, VAR Director of Public Policy at doug@varealtor.com or call 1 (800) 755-8271.

Lem Marshall, VAR General Counsel suggests that brokers include the following points in their policy manual.

· Listing agents may now order the POA packet at listing, to facilitate pre-contract delivery to purchaser. Pre-contract delivery to purchaser limits recision rights to three days after the contract is signed. For the purposes of our office policies, we recommend that POA packets be considered current if they are not more than six months old. 

· Although a buyer may obtain an update of the packet, the Act as amended does not permit the buyer to rescind the contract if the update reveals material changes to the information contained in the packet. BUYER AGENTS SHOULD CONSIDER INCLUDING IN THE CONTRACT A PROVISION ENTITLING THE BUYER TO TERMINATE THE CONTRACT IF THE EVENT OF A MATERIAL ADVERSE CHANGE IN THE INFORMATION CONTAINED IN THE PACKET BETWEEN THE TIME OF ITS INTIAL DELIVERY AND ANY UPDATE. Similarly, listing agents should be careful to counsel sellers to accept such a provision only when narrowly drawn, and only when it deals with matters that are genuinely adverse (such as a new special assessment). Sellers should always insist on the right to remedy any such change, if it can be remedied, before buyer terminates. 

· Both buyer agents and listing agents should be sure the required cover sheet is made a part of the packet, to minimize troubles with the transaction. 

